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Caroline Hoffer, Esquire
126 E. King Street
Lancaster, Pennsylvania 17602

Dear Ms. Hoffer:

Pursuant to your recent inquiry concerning the
application of the Fair Labor Standards Act to volunteers,
enclosed is an excerpt from the Fair Labor Standards Handbook.
The excerpt relates primarily to the volunteers performing
services for "public agencies.” Also enclosed are relevant
excerpts from the BNA Wage and Hour Manual. I hope this helps.

Sincerely yours,

o/ A ’5@ Y

Jeffrey D. Kahn '
For SCHNADER, HARRISON, SEGAL & LEWIS ‘

bc: Susan J. Ellis (w/encl.)




No. 25;

6, 508 F.aq 2y,
1 dealing witgl;
5 test, delveq
| and held that
‘hether an jn.
the Fair Labor
' bottomed in
8 of whether L&
*endent upollh

the businegs ~
) those who

their needs
loyment may
A Ba.sically,
‘olved in the
Ebtedly with-

individua)g
!Ircuit, espe-
€ faect that
I OEO fund.
the Cooper.
nt Program
1a, all in ap
provide for
loyees.

| the reJa-,f (/1
and mar- L
he worker
e include
landicraft
v 9 WH
1338 Us.
Y. Amer-

W0, 3 WH

dberg v

366 U.5. EA

in this
tiom, in -
ple are

Media,
t con-
keting
1] the
gnifi-
v for
I un~
each
duc-

-4

5.8-14

No. 257

the craftspeople gre an integral part
of the marketing medium’s business
and are under the full control of the
marketing medium so that no Initia-
tive, judgment, or foresight in open
market competition ls required for
the success of the craft producers.

WHO ARE EMPLOYEES UNDER THE ACT WHM 91:459

The craftspeople follow the usual path
of an employee and must be paid in
compliance with the Act's minimum
wage and overtime pay requirements,
(Opinion WH-381, signed by Acting
Wage Hour Administrator Warren D.
Landis, October 1, 1875),

NON-PROFIT STATION YOLUNTEERS

This is in reply to your letter of
Beptember 25, 1875, regarding the
status of employee 'volunteers” un-
der the Fair Labor Standards Act.

You state that the company Is a
non-profit organization whose prin-
cipal activity 15 non-profit education-
al television (a Public Broad-
casting Station, * * *). You state that
secretaries, administrative assistants,
and a janitor wish to volunteer for
work on special events, performing
duties outside their regular assign-
ments. Por example, an administra-
tive assistant would like to volunteer
for work as & membher of the produc-
tion crew, a secretary would like to do
some annouheing and alr work, the
janitor would like to work in the pro-
duction area, and the Yookkeeper
would llke to do alr work. You ask
whether such voluntary services must
be treated as compensable.

Volunteer services are discussed on
pages 5 and 6 of the enclosed pam-
phlet, Employment Relationship. As
indicated there, in certaln ecircum-
stances individuals who are regular
employees of a religious, charitable or
non-profit organization may donate
their services as volunteers and the
time so spent is not considered to be
compensable *“work”. This position
recognizes that the Act does not

necessarily stamp as work those
actlvities performed by persons who
without expectation of compensation,
might work for their own advantage

on the premises of another. The
U.8. Bupreme Court has stated that
the Act's purpose as to wages was to
insure that every person whose em-
ployment contemplated compensation
should not be compelied to sell his
gservices for less than the minimum
wage. :

In accordance with this guidance,
we would not regard time spent by
employees of a non-profit organiza-
tion in voluntary activities as compen-
sable working time under the follow-
ing circumstances:

(1) The services are entirely vol-
untary, with no coercion by the em-
ployer, no promise of advancement,
and no penalty for not volunteering.

(2} The activities are predominant-
1y for the employee’s owrn: benelfit,

(3) The employee does not replace
another employee or impalr the em-
ployment opportunities of others by
performing work which would other-
wise be performed by regular employ-
ees.

{4) The employee merves without
contemplation of pay.

(5) The activity does not take
place during the employee's regular
working hours or scheduled overtime
hours.

(6) The volunteer time Is insub-
stantial in relation to the employee’s
regular hours. (Opinion WEH-369 signed
by Acting Wage Hour Administrator
Warren D. Landis, December 3, 1875.)

STUDENT PUBLICATION

Thiz {8 in veply to your letter of
December 9, 1075, concerning the
status under the Falr Labor Stand-
ards Act of high school students en-
gaged in activities In connection with

Copyright © 1976 by The Bureau of Nationa]l Affairs, Inc,

a school publication which appears in
the local newspaper.

You present the following fact sit-
uation: The publication class of a
local high school, as part of the reg-
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ég WHM 91:418 INDUSTRY CHECKLIST No. 407 No. 427
> -
:’ E Volunteer Services e A retail chain proposed to hire a school for
IS Bona fide efforts of individuals to vol. &roup ,Of outside salesmen to sell “white (WH-250, I
e unteer and donate their services for ac- B00ds”—refrigerators, washing ma- ® Patien
tivities of a humanitarian, public service, ~¢hines, clothes dryers, etc. These sales. marily engs
or religious nature where there is no ex- men would be paid on a commission ba- sick or agec
pectation of payment would not create Sis Without any drawing account. They sion of Voc
an employment relationship. The Wage would not participate in any of the vari. be covered |
and Hour Division has held such ar- ous benefits given to regular employees any consequ
rangements to apply to: of the company. But they would have to Institution. .
@ A doctor's wife who volunteers g submit their ?rders to the store and oc- Prison Lah
few hours each week as a nurse cagionally bring prospective buyers to Prisoners
® A housewife who donates her ser- the store for a view and c_le!nonstration. employees in
vices as a secretary to local hospitals The Wage-Hour Administrator said ® Prisone
® An office employee of a hospital who these salesmen would be “employees” on authoriti
volunteers to minister to the comforts of and not independent contractors. He em- drug compai
patients in the hospital outside regular phasized: (1)} The salesmen would not in clinics ow
working hours. However, where an em- mal:le any investment in facilities and ated by the
ployment relationghip does exist, that re- equipment; (2) they would not have a Davis & Co,
lationship may not be waived, so that a  limited opportunity for profit and less; Cases 270, af
hospital’s bookkeeper could not be treat- (3) they would exercise and insignificant Cases 288)
ed as an unpaid volunteer bookkeeper for decree of independent initiative, judg- ® Inmates
the hospital in the same week in which ment, or foresight; (4) they would not participated .
he is also an employee. (WH AdmOp, have an independent business organiza- ma program
June 28, 1967) tion or operation; and (5) the store would ant to a cor
® Volunteer workers in a Head Start have control over them, since it would fix company anc
Program operated by a non-profit school  the price of the equipment, the amount of mates’ labor
system. (WH AdmOp, Apr. 21, 1967) commission per unit, the time of demon- ry, the Fifth
® Nuns, priests, and other members of  strations in the store, and other aspects extension of
religious orders who serve pursuant to of the relationship. The salesmen could, with the star

eral well-beir
to prison inr
contemplated
CA 5(1983) ¢

their religious obligations in preschools, however, qualify for exemption as out-
schools, hospitals, or other institutions side salemen, provided they met the tests
operated by their church or religious or- for such exemption as set out in the
der are not considered employees (WH- white-collar regulations. (See 92:715).

188, Dec. 27, 1972) (WH AdmOp, Sept. 11, 1961) . eg feéler
. . * - R S]gn to 0 -
e Persons who participate in city Patient-workers Federal Prisc

sponsored recreation programs for civic
or personal motives, without promise or
expectation of compensation, at hours
that suit their own convenience, and who
do not replace regular employees in the
performance of their normal duties.

o A federal district court has ruled
that the FLSA applies to resident pa-
tient-workers at state hospitals for the
mentally 1l and mentally retarded who
perform work which is of consequential
economic benefit to the hospitals and not

oners are n
meaning of
Court ruled,
government «
tion for wo
pointment, (

SENERAL COYERAGE
OF THE ACT

i (WH 2.82'_ Avg. 12, 1974) mere therapeutic excercises. {Souder v. CICt (1938) 2
y Comumission Salesmen Brennan, DC DC, 21 WH Cages 398) , ® A state
B RO Commission salesmen employed by a The Wage and Hour Division has held . ] ‘ bookbinding
2 retail chain to sell appliances outside the that: Prisoner clai:
> ! stores would be “employees” of the chain ® Retarded persons who no longer at- ee, but the E
= for the purposes of the Act, according to  tend school and perform clerical and doubtful tha:
“a the Wage-Hour Administrator, although janitorial work, while such activities are FLSA to stat
<4 Lt Lt they still might qualify for exemption as  of therapeutic value, would appear to be tend the cove
-] - > outside salesmen. in an employment relationship with the o law to convi:
: =2 —
2 = = i
«8-28-89 Wages and Hours 124 *E-3-01
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Ex-empt Employees 9216

216 Bona Fide Volunteers
In 1985 Congress enacted legistation to clarify the issue of compensation for so-called “volunteers.”
The amendment to the FLSA (29 U.S.C. §203(e}4)(a)) reads as follows: ‘

the term “employee™ does not include any individual who volunteers to perform services for
a public agency which is a state. a political subdivision of a state. or an interstate governmental
sgency. if—
ti) the individual receives no compensation or is paid expenses, reasonable benefits, or
a nominal fee 1o perform the services for which the individual velunteered: and
(i) such services ure not the same type of services which the individuzl is emploved
to perform for such public agency.

A volunteer is generally defined as an individual who performs hours of service for a public agency
for civic. charitable. or humanitarian reasons. Moreover. a volunteer performs these services without
promise. expectation or receipt of compensation for services rendered. If these conditions are met. an
individua! will not be subject to the FLSA (29 C.F.R. §553.10(a)).

Public employee volunteers

As the 1985 Amendments state, an individual may not be a volunteer for a public agency when the
volunteer hours involve the same type of service which the individual is employed to perform for the
sanie agency. One issue that may arise under this section is determining whether two agencies of the
same state or local government constitute the same or separate public agencies. According to DOL. this
issue will be determined on a case-by-case basis. One factor that will be considered by DOL is how the
agency is treated for statistical purposes in the Census of Governments issued by the Bureau of the
Census. U.S. Department of Commerce (29 C.F.R. §553.102(b)). Since DOL has determined thal_such
issues will be resolved on a case-by-case basis. it would be wise for any public employer considering .
this issue to request a Wage Hour Opinion Letter.

Another important issue when considering public employee volunteers is determining whether or not
the employee is providing the same rype of services _which the individual is employed 1o perform for the
same agency. Individuals may not volunteer to do what they are otherwise paid for. Among other crite-

ria, DOL will consider:

(1) the duties and other factors contained in the definitions of the 3-digit categories of
occupations in the Dictionary of Occupational Titles: and (2) the facts and circumstances in a
particular case. including whether the volunteer service is closely related 1o the actual duties
performed by or responsibilities assigned 1o the employee. 29 C.F.R §553.103(a)

Once again. because of the vagueness of the DOL criteria, any public employer in doubt as to
whether a public employee volunteer is performing the same services which he or she is otherwise em-
ployed to do is advised to seek a Wage Hour Opinion Letter.

In an effort 1o clarify the provisions, DOL has provided examples of when services constitute the
“same type of services™ and thus do not qualify for bona fide activities. For instance, the following em-
ployees would not be considered volunteers according to 29 C.F.R. §553.103(b)(c):

© Thompson Publishing Group, Inc. May 1889 Tab 200 -« Page 11



éxempt Employees 216

Permitted payments and benefits to volunteers

Volunteers may be reimbursed for expenses. reasonable benefits and nominal fees. or a combination
of all three (29 C.F.R. §553.106). An example of expenses would be:

« a uniform allowance or reimbursement for reasonable cleaning expenses for a school crossing
guard, or’
« out-of-pocket expenses incurred during volunteering. such as meals and transportation.

A volunteer may also be reimbursed for tuition, transportation, and meal costs involved in attending
classes where the purpose of the class is to teach the volunteers to perform the services they provide or
will provide as volunteers. Volunteers may also be furnished books and supplies essential to their train-
ing. ‘

The following are examples of reasonable henefits which a public agency may provide volunteers:

» inclusion of volunteers in group insurance plans. or
s pension plans. or
+ “length of service awards.”

Volunieers may also be provided with nominal fees from a public agency without fear of losing
their volunteer status. DOL has made clear that a nominal fee is nor a substitute for compensation and
may not be tied to productivity. This. however does not preclude paying volunteer firefighters a nominal
amount "per call.” There are a number of factors that wiil be considered when determining if an amount
given is “nominal” including:

+ the distance traveled:

» the time and effort expended by the volunteer:

+ whether the volunteer has agreed to be available around-the-clock or only during certain
specified time periods: and

« whether the volunteer provides services as needed or throughout the year. A volunteer who
agrees to provide services periodically on a year-round basis may receive an annual stipend or fee and
still be considered a volunteer.

An example of benefits to volunteers deemed acceptable by DOL can be seen in a Nov. 19, 1986,
Wage Hour Opinion Letter. In this particular instance, the locality proposed to give volunteer firefighters
the following benefits:

» minimum city water and sewer allotments—valued at $9.00 and $5.50 per month, respectively:

» membership in the city’s swimming pool—valued at $20 per month for a single person and 330
per month for a family, the pool season being three months; and

» a contribution to a retirement investment fund—valued at $250 per year, with an increase of
$25 per year up to $500.

© Thompson Publishing Group, Inc. May 1989 Tab 200 + Page 13
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In a May 1985 publication. “State and Local Government Employees Under the
Fair Labor Standards Act,” DOL further elaborated on volunteer services:

There are also situations in which employees may volunteer their services in one capacity or
another. usually on a pari-time basis, and without contemplation of pay for services rendered. For
example. an office employee of a hospital may volunteer to sit with a sick child or elderly person
during off-duty hours as an act of charity. An employer-employee relationship will not exist with
respect 1o such volunieer time between the hospital and the volunieer or between the volunteer and
the person for whose benefit the service is performed. However. if an office employee volunteered
to perform office duties for the hospital by which he or she is employed. such time would be
considered as compensable hours of work for purposes of FLSA. Similarly. a full-time paid
firefighter could not agree to identify a portion of the workweek as “volunieer time.” An empioyee
cannot be both a "paid” employee and a “nonpaid™ volunteer while performing the same type of
work for the same employer.

In a Wage Hour Opinion Letter dated Aug. 12. 1974, the DOL further noted as follows when asked

about city employees who devote some off-duty time 1o city-sponsored recreation programs:

For example. an office employee of the city may volunteer to perform nonclerical services.
such as coaching a softball or baskeiball team in a city-sponsored program, during his or her off-
duly time as a charitable or civic act. A person 'may not. however, be both an employee and a vol-
unieer while performing essentially the same duties. Thus. a person employed in park activities
cannot have his or her time divided into “working hours™ and “volunieer hours™ while performing
the same or relaled duties. Accordingly. the position regarding voluntcers will normally encompass
those who participate in the programs for civic or personal motives of their own. withour promise
or expectation of compensation at hours that suit their own convenience. whether by schedule or
otherwise and who do not replace regular employees in the performance of their normal duties.
The activily may be performed on the employer’s premises. so long as it is not done during any
time the employee is required 1o be on the premises. and the control exercised by the employer is
only nominal.

In Wage Hour Oplinion Letier WH-281. dated Aug. 5, 1974, DOL also ruled that volunteers of a
grantee acting as an agent of the State of Nebraska under the Domestic Volunteer Services Act of 1973
were not employees under the FLSA.

Special rules for fire protection and law enforcement volunteers are discussed beginning at §630.

9217 Independent Contractors

It is common for state and local governments 1p contract with private employers for portions of
their work. For example, a state government may hire a consultant on a tax reform study, a private
security firm to run prisons, a private cafeteria for state workers, or a private firm for trash removal
services. ' _

As a general rule, independent contractors bid to perform government work and are evaluated based
on results rather than their day-to-day operations. Independent contractors control their own workers and
must ensure that those workers are compensated in accordance with the FLSA. State and local govern-
ments, therefore, need not be concerned with FLSA compliance for the employees of their independent
contractors. ' .

State or local governments, however, are obviously not free to set up sham independent contractor

relationships that violate the FLSA. They cannot, for example, designate a particular employee to be an

© Thompson Publishing Group, Inc. May 1989 Tab 200 + Page 15



